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SURROGACY BILL 2007 

Committee 

Resumed from an earlier stage of the sitting. The Deputy Chairman of Committees (Hon Sheila Mills) in the 
chair; Hon Sue Ellery (Minister for Child Protection) in charge of the bill. 

Clause 7: Surrogacy arrangement not binding — 

The committee was interrupted after the amendments moved by Hon Sue Ellery (Minister for Child Protection) 
had been partly considered. 

Amendments put and passed. 

Clause, as amended, put and passed.  

Clauses 8 to 13 put and passed. 

Clause 14: Terms used in this Part — 

Hon SUE ELLERY: I move — 

Page 6, after line 9 — To insert — 

“independent legal advice” is legal advice provided by a person who —  

(a) is chosen by the person receiving the advice; and 

(b) is not providing advice to the arranged parents as well as to any other person 
required to receive the advice; 

This amendment is consequential upon the proposed amendment to insert a new division 2A in part 2 of the bill, 
which will set out the requirements for a surrogacy arrangement to be approved. A definition of “independent 
legal advice” is currently provided in clause 17(3). However, that definition is intended to be deleted by 
amendment 12/17, which is listed further down on the supplementary notice paper. This new definition will 
apply to advice about the making of a parentage order and about the effect of a surrogacy arrangement. 

Amendment put and passed.   

Clause, as amended, put and passed.   

Clause 15: Circumstances for seeking parentage order — 

Hon SUE ELLERY: I move — 

Page 6, line 16 — To insert after “Australia” — 

and at least one arranged parent has reached 21 years of age  

This amendment gives effect to the majority view as outlined in committee recommendation 8 on page 45 of the 
report, which states — 

A majority of the Committee (comprising Hons Graham Giffard, Ken Baston and Peter Collier 
MLCs) recommend that clause 15(2) of the Surrogacy Bill 2007 be further amended to include a 
minimum age requirement of 21 years for an “eligible couple”, an “eligible person” and “eligible 
surrogate”. 

Hon GIZ WATSON: The Greens are happy to support this amendment, even though I was one of the minority 
members on the committee who felt that the minimum age could be left at 18, which is what it was previously. 
There was some debate within the committee about whether the bill should prescribe a minimum age. 
Recommendation 8 reflects the fact that the majority of the committee thought that 21 should be the minimum 
age. Hon Sally Talbot and I thought that 18 was an acceptable age. Members should be aware that the 
prescribing of a minimum age does not make this an inflexible arrangement. I think it is fair to say that Hon 
Sally Talbot and I both felt that the rigorous processes of consultation and assessment that must be undertaken 
before a surrogacy arrangement can be entered into will more than likely ensure that a person who is not 
sufficiently mature to enter into a surrogacy arrangement will not be approved for such an arrangement in any 
event. We therefore felt it was unnecessary to prescribe a minimum age of 21. Having said that, we will not 
oppose the amendment. I do not think this will be a great problem, because these sorts of arrangements are likely 
to entered into mainly by older couples. We agree that it is unlikely that a couple below the age of 21 would 
enter into a surrogacy arrangement, because couples usually exhaust all the options before they turn to 
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surrogacy. Hon Sally Talbot and I therefore felt that it was not necessary to prescribe an age group. However, the 
Greens will not oppose the amendment. 

Hon ROBYN McSWEENEY: I note that the clause defines “eligible couple” and “eligible person”, and that the 
amendment suggests that an eligible surrogate must have reached 21 years of age. I want to test the floor of the 
house by moving an amendment to the minister’s amendment that it be 25 years of age, as recommended by the 
committee. I say that because I believe that 21 years of age, if it is intended to apply to all three parties, is far too 
young to enter into a surrogacy arrangement. A 21-year-old obviously could be a surrogate, but I would wonder 
about the reasons for that and about the long-term psychological consequences on a 21-year-old. I believe that 25 
years of age would be a more realistic age for surrogacy. I therefore move to amend the minister’s amendment as 
follows — 

To amend the amendment by deleting “21” and insert instead — 

25 

I intend my amendment to apply to an eligible couple, an eligible person and an eligible surrogate. 

Hon DONNA FARAGHER: I seek some clarification with respect to the two amendments. Clause 15 refers to 
the arranged parents but not to the surrogate. Herein lies a potential problem, because Hon Robyn McSweeney 
wants to also include the surrogate mother. I cannot see where 21 years of age applies to the surrogate. Unless 
the surrogate mother is referred to somewhere else in the bill, it applies only to the arranged parents. I seek some 
clarification of that. 

Hon Sue Ellery: It is referred to further on. I am seeking advice on that. 

Hon KATE DOUST: My question is along the same lines. The committee report at page 45 in the highlighted 
box under recommendation 8 states — 

The definition of “eligible surrogate” should include that the woman has preferably experienced a 
live birth prior to entering into the surrogacy arrangement. 

This was an issue that was discussed at length by the committee. I am not too sure where this is dealt with in the 
amendments. Hon Donna Faragher is correct. The committee also decided that the age of the eligible surrogate 
should be at least 21 years. 

Hon SUE ELLERY: I was just taking the trouble to find the reference. On page 6 of the supplementary notice 
paper, there is an amendment in my name that seeks to insert a new division 2A, “Parentage order excluded for 
certain arrangements”, and it sets out proposed sections 15A and 15B. We are interested in proposed section 
15C, “Requirements for surrogacy arrangement to be approved”, which states — 

The Council may approve a surrogacy arrangement only if — 

(a) the birth mother — 

(i) has reached 21 years of age; and 

It goes on. 

Hon ROBYN McSWEENEY: I have moved the amendment, and when we deal with proposed section 15C, I 
will move another one so that it will match up and the age will be 25 years. 

Hon SUE ELLERY: The government will oppose the amendment. The Attorney General and Minister for 
Health gave a commitment to the standing committee that we would put amendments on the supplementary 
notice paper that reflected the views of the committee, and we have been true to that commitment. Therefore, I 
feel honour bound to support the amendments that reflect the views of the committee. 

Hon BARBARA SCOTT: Although the minister may have given the standing committee an assurance, we are 
on the floor of the Parliament and we have the responsibility to decide what we believe is in the best interests of 
the parties. I will support the amendment moved by Hon Robyn McSweeney because I believe it is a very 
sensible amendment. If, as has been stated by the minister, this provision can be moved to the point in the bill 
that refers to the Reproductive Technology Council stipulating an appropriate age, I am happy for the 
amendment to be moved at that point. However, I do not think it is acceptable to the chamber for the minister to 
say that the Minister for Health has made some agreements with the standing committee. Although the standing 
committee’s report has served the Parliament very well, I believe we still need and have the freedom to make 
other amendments.  
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Hon Sue Ellery: The committee will do what the committee is going to do. I was just reflecting the view that the 
minister gave a commitment, and I am honouring his commitment, and it is not unacceptable for me to say that 
to the committee. 

Hon GIZ WATSON: I do not support the amendment. As I have already indicated, I was involved in this 
committee discussion, and we did realise that the age issue was contentious and would be hotly debated. It is 
important for members to realise that the question of maturity is a very variable commodity. Somebody can be 
very mature at 21, and somebody else can be very immature and unprepared at 30. I opposed setting an arbitrary 
figure and considered that setting a minimum age of 18 was reasonable, because there are considerable 
assessments, preparations and checks and balances that any person seeking to participate in these arrangements 
has to go through, and that is one of the issues that came up in the discussion when the standing committee 
looked at this matter. Members should be aware of the measures that are already in place, including the 
requirement for a psychological assessment. It is difficult for us to predetermine whether somebody is mature 
enough at a certain age. It is a personal thing and sufficient checks and balances are in place. It is not appropriate 
for us to say the arranging parent or parents should be 21 or 25. It is quite arbitrary. I do not support setting the 
bar of age higher in the act.  

Hon PETER COLLIER: I do not want to sound as though I am contradicting myself. I voted for the age limit 
to be set at 21, but that was for a couple; this is for one of the arranged parents. My preference is for the age to 
be set at 25.  

I understand where Hon Giz Watson is coming from. Members of the Standing Committee on Legislation had 
robust debate on this issue. To me, 18 is far too young. In a few years half of this state’s 18 years olds will still 
be at high school. I will support Hon Robyn McSweeney’s amendment. Should that not succeed, I will support 
the minister’s amendment. My preference is for 25.  

Hon KEN BASTON: I also point out that there was a lot of debate on age by the Standing Committee on 
Legislation. The committee’s recommendation 8 states in part — 

. . . to include a minimum age requirement of 21 years for an “eligible couple”, an “eligible 
person” and “eligible surrogate”.  

I note that this amendment is to apply to only one arranging parent. My preference is for 25, but it was a 
compromise to go to 21. The age of 25 was based on the United Nations’ definition of “youth”, which extends to 
persons under 25. I, too, believe that for one arranged parent, the age should be 25. However, if the amendment 
is not passed, the minimum age of 21 should apply.  

Hon HELEN MORTON: I would like to test the chamber’s resolve on both arranged parents needing to have 
reached the age of 25. I would like to propose an amendment to the amendment. However, I understand why that 
is not possible.  

Question (amendment on the amendment) put and a division taken with the following result — 
Ayes (17) 

Hon Ken Baston Hon Wendy Duncan Hon Ray Halligan Hon Barbara Scott 
Hon George Cash Hon Brian Ellis Hon Robyn McSweeney Hon Bruce Donaldson (Teller) 
Hon Vincent Catania Hon Donna Faragher Hon Norman Moore  
Hon Peter Collier Hon Anthony Fels Hon Helen Morton  
Hon Ed Dermer Hon Nigel Hallett Hon Simon O’Brien  

Noes (11) 

Hon Kim Chance Hon Adele Farina Hon Sheila Mills Hon Giz Watson 
Hon Kate Doust Hon Graham Giffard Hon Batong Pham Hon Ken Travers (Teller) 
Hon Sue Ellery Hon Paul Llewellyn Hon Sally Talbot  

Amendment on the amendment thus passed. 

Amendment, as amended, put and passed. 
Hon SUE ELLERY: I move — 

Page 6, lines 23 to 31 — To delete the lines and insert instead — 

“eligible couple” means 2 people of opposite sexes who are married to, or in a de 
facto relationship with, each other and who, as a couple — 
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(a) are unable to conceive a child due to medical reasons not excluded 
by subsection (3); or 

(b) although able to conceive a child, would be likely to conceive a 
child affected by a genetic abnormality or a disease; 

“eligible person” means a woman who — 

(a) is unable to conceive a child due to medical reasons not excluded 
by subsection (3); or 

(b) although able to conceive a child, would be likely to conceive a 
child affected by a genetic abnormality or a disease; or 

(c) although able to conceive a child, is unable for medical reasons to 
give birth to a child. 

(3) The medical reasons for being unable to conceive a child that are referred to in the 
definitions of “eligible couple” and “eligible person” do not include —  

(a) a reason arising from a person’s age; or 

(b) a reason prescribed for the purpose of the Human Reproductive 
Technology Act 1991 section 23(1)(d). 

This amendment gives effect to committee recommendation 6, which was that clause 15(2) of the Surrogacy Bill 
be amended to contain the detail of the definition of “eligible couple” and “eligible person” rather than a 
reference to the particular provisions of the Human Reproductive Technology Act 1991. The amendment spells 
out the provision instead of referring to another piece of legislation. The amendment includes in the definition of 
“eligible couple” paragraph (c), which reflects the proposed amendment to section 23 of the Human 
Reproductive Technology Act to be made by clause 46, which is on the supplementary notice paper in the name 
of Hon Giz Watson and referred to in committee recommendation 7. Apart from including a new limb for 
inability to give birth, proposed clause 15(2) and (3) would reproduce the effect of the current provisions of the 
bill by restating the effect of the provisions of the Human Reproductive Technology Act section 23, and 
reference is still made to “a reason prescribed for the purpose of the Human Reproductive Technology Act 1991 
section 23(1)(d)”. Although restating the effect of the current section 23 provisions may be simpler for a reader, 
it does raise the risk that the surrogacy legislation will fall out of line with the HRT act; nevertheless, we are 
proceeding to move the amendment. 

Hon HELEN MORTON: This is probably the issue on which I wanted the clarification that I was seeking 
before. This amendment seeks to provide —  

“eligible couple” means 2 people of opposite sexes who are married to, or in a de 
facto relationship with, each other and who, as a couple — 
(a) are unable to conceive a child . . .  

The next definition is —  
“eligible person” means a woman . . .   

Can the minister put on the record that a same-sex couple is two women living together unable to have a child?  

Hon SUE ELLERY: Is the member asking me whether an eligible person could include a gay woman?   

Hon Helen Morton: A woman living with another gay woman.  

Hon SUE ELLERY: I am not sure that living arrangements are the issue. The answer is yes. 

Hon Helen Morton: They cannot do so, is that right?   

Hon SUE ELLERY: No; an eligible person means a woman, irrespective of her sexuality, who is unable to 
conceive a child etc as set out in the amendment.  

Hon HELEN MORTON: I am not 100 per cent clear. Are two women living together considered to be in a de 
facto relationship? Do two women living together fall into the first part of the definition, which would make 
them ineligible, or would the two women living together fall into the second definition? I am not sure where it 
fits.  

Hon SUE ELLERY: The definition of an “eligible couple” is two people of opposite sexes. A same-sex couple 
will not fit into the definition of “eligible couple” because an eligible couple means two people of opposite sex. 
The definition of “eligible person” means a woman, whatever her sexuality, who is unable to conceive etc.  
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Hon BARBARA SCOTT: The amendment refers to an eligible person being a woman who is unable to 
conceive due to medical reasons. Are the medical reasons prescribed?   

Hon SUE ELLERY: They are not prescribed. It is based on a clinical assessment of whether a woman is unable 
to conceive a child. It could be for a range of reasons.  

Hon Barbara Scott: I realise that.  
Hon SUE ELLERY: Okay. 

Hon BARBARA SCOTT: Is there nowhere in the bill that provides a clear description of the medical reasons 
for which a woman on her own would be eligible?   

Hon SUE ELLERY: The honourable member is right. This proposed amendment states — 

“eligible person” means a woman who — 

(a) is unable to conceive a child due to medical reasons . . .  
Those medical reasons will be a matter of clinical assessment. It is not proposed that there be a prescribed list of 
medical conditions. A clinical judgement will determine that, for medical reasons, the woman is unable to 
conceive.  
Hon BARBARA SCOTT: Could an emotional issue be listed as a medical reason?  

Hon SUE ELLERY: No. 

Hon GIZ WATSON: I do not know whether this might assist in this debate but, as I understand it, and correct 
me if I am wrong, this is consistent with the Human Reproductive Technology Act. We are not doing anything 
new in the Surrogacy Bill 2007; the Human Reproductive Technology Act is in the same terms as this bill. 
Therefore, to access assisted reproductive technology, a person must be infertile. 

Hon SUE ELLERY: The member may remember the argument I gave for why the Standing Committee on 
Legislation sought the placement of this amendment on the supplementary notice paper. It was because 
originally there was only a reference to the Human Reproductive Technology Act. The committee formed the 
view that we should spell out the provisions rather than make someone look at another piece of legislation. 
Therefore, we have taken the provisions and have spelt them out rather than simply refer to another piece of 
legislation. Hon Giz Watson is right; there is nothing new in this bill. It simply spells out what was previously 
referred to as a “look at the other act” sort of thing. 

Hon HELEN MORTON: I am really sorry, minister, but I am still unclear about the matter I asked about 
before. Other people will probably also need this clarification. I understand that an eligible couple means two 
people of the opposite sex who are married or in a de facto relationship. I do not have a problem with that; that is 
very clear to me. I do not understand whether a woman who would be eligible in her own right, but not being 
part of a couple but living in a domestic arrangement with another woman—I do not know whether we want to 
call it a de facto relationship; I do not think it necessarily has to be—will be deemed eligible? I do not know 
whether gay women who live together are called de factos. I do not know whether that is what they are called, so 
I — 
Hon Sue Ellery: Some of them are and some of them are not. It depends how they themselves choose to 
describe their relationship. 

Hon HELEN MORTON: I know, but this is not about how the women choose to describe their relationship but 
what is intended in this bill. I think this must be absolutely clear because it is pivotal to how some people will 
vote at the third reading. My intent is to try to make it absolutely clear: is a woman who lives in the same home 
as another woman able to have a baby through a surrogate arrangement under the “eligible person” definition? 

Hon Sue Ellery: Yes. 

Hon HELEN MORTON: Yes. 

Hon GIZ WATSON: Perhaps I might try to explain this matter as well. It seems to me that the term “eligible 
person”, as it is defined in the Human Reproductive Technology Act, means any woman who is medically 
infertile, except for the “eligible couple” who are in a heterosexual relationship. Therefore, a single woman or a 
lesbian woman would have access to this under that provision. 

Hon Helen Morton: Regardless of their living arrangements? 

Hon Sue Ellery: Yes. 
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Hon GIZ WATSON: Regardless of what her domestic arrangement is, whether she sees herself as part of a 
couple in a relationship or not. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 16: Applying for a parentage order — 
Hon SUE ELLERY: I move — 

Page 7, line 3 — To insert after “may” — 

, if the making of the order would not be not prevented by section 15B(1), 

Recommendation 9 of the Standing Committee on Legislation’s twelfth report states — 

. . . that Clause 15(1) of the Surrogacy Bill 2007 be amended to include a new subclause: 

“(c) the surrogacy arrangement was approved by a Surrogacy Review Panel, established by the 
Reproductive Technology Council before a child is conceived for the purposes of a surrogacy 
arrangement.” 

and that the Bill be amended to include any necessary consequential amendments to the Human 
Reproductive Technology Act 1991. 

This amendment is consequential to the amendment in my name further on in the supplementary notice paper 
proposing to insert a new part 2, division 2A. The effect is that a parentage order cannot be made unless the 
surrogacy arrangement was approved before the pregnancy of the birth mother by the Reproductive Technology 
Council in accordance with new division part 2, division 2A.  

Amendment put and passed.  
Hon SUE ELLERY: I move — 

Page 7, line 10 — To insert after “circumstances” — 

, or if the child was born before the day fixed under section 2 of this Act, in which case the 
application may be lodged within one year after that day 

This amendment gives effect to committee recommendation 11 at page 56 of the report, which states — 

The Committee recommends that clause 16 of the Surrogacy Bill 2007 be amended to include a 
subclause that explicitly states that the parents of a child born to a surrogacy arrangement prior 
to commencement of this legislation may, if the requirements of section 17 have been met, apply 
for a parentage order within 12 months of the commencement of the legislation.  

It makes specific provision to ensure that the Family Court can make parentage orders with respect to children 
born before the commencement of the act. The reference to new clause 15B means that in those cases, a 
parentage order can be made without the surrogacy arrangement having been approved as there was no capacity 
for that approval to have been obtained.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 17: Court may make parentage order — 
Hon SUE ELLERY: I move — 

Page 7, line 31 — To delete “, as defined in subsection (3),”. 
Page 8, lines 17 to 24 — To delete the lines. 

The first amendment is consequential to the second amendment. The second amendment repeals clause 17(3), 
which defines independent legal advice. A new definition of independent legal advice was inserted by us earlier 
under amendment 6/14. We have already dealt with that.  

Amendments put and passed.  
Hon SUE ELLERY: I move — 

Page 9, after line 7 — To insert — 

(6) In subsection (4) —  
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“genetic parent” of a child means a person from whose egg or sperm the child is 
conceived. 

This amendment gives effect to committee recommendation 5 on page 34 of the report, which states — 

The Committee recommends that a definition of genetic parent in the following proposed terms is 
included in the Surrogacy Bill 2007: 

“genetic parent” of a child means a person who is genetically related to the child by having 
contributed genetic material to the conception of the child.  

The wording has been changed slightly from the committee’s recommendation but that is just to give greater 
clarity. It does not change the substance of the committee’s intention.  

Amendment put and passed.  

Clause, as amended, put and passed. 

Clause 18: Contents of approved plan — 

Hon BARBARA SCOTT: I think that my amendment may be superseded by the amendment of the minister.  

Hon Sue Ellery: I am advised that the amendment in my name would insert a new part 2, division 2A, which is 
on page 6 of the supplementary notice paper. It inserts a whole new division.  

Hon BARBARA SCOTT: So that includes the bit about approval by the Reproductive Technology Council? 

Hon Sue Ellery: Yes, it does. 

Hon BARBARA SCOTT: Fine. If that is the case, Madam Deputy Chair, I withdraw the amendments standing 
in my name on the supplementary notice paper. 

Clause put and passed. 

Clauses 19 to 34 put and passed. 

Clause 35: Portion of registration of birth not referring to parentage order — 
Hon SUE ELLERY: A series of amendments appear in my name on the notice paper. I now flag further 
amendments to clauses 35, 36 and 37. These amendments will give effect to recommendation 12 of the 
committee’s report; namely, that the clauses — 

. . . be amended to provide access to information from 16 years of age. 

The age limit of 16 years for access to identifying information is consistent with the age at which information is 
made available under the Human Reproductive Technology Act 1991 for artificial fertilisation procedures but is 
not consistent with equivalent provisions in adoption orders and birth information for adopted children. I 
move — 

Page 19, line 11 — To delete “18” and insert instead — 

16 

Page 19, line 12 — To delete “18” and insert instead — 

16 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 36: If certain person deceased — 
Hon SUE ELLERY: I move — 

Page 20, line 3 — To delete “18” and insert instead — 

16 

Page 20, line 19 — To delete “18” and insert instead — 

16 

These amendments have exactly the same effect as the amendments moved to the previous clause. 

Amendments put and passed. 
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Clause, as amended, put and passed. 

Clause 37: If adult child cannot be contacted — 
Hon SUE ELLERY: I move — 

Page 20, line 29 — To delete “18” and insert instead — 

16 

Page 21, line 13 — To delete “18” and insert instead — 

16 

The amendments will change the age limit from 18 years to 16 years for the same reasons outlined at clause 35. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 38 to 45 put and passed. 

Clause 46: Human Reproductive Technology Act 1991 amended — 
Hon SUE ELLERY: I move — 

Page 30, after line 13 — To insert — 

(2) Section 18(1) is amended by inserting after paragraph (b) — 

“ 

(ba) an artificial fertilisation procedure for implementing a surrogacy 
arrangement as defined in the Surrogacy Act 2007 section 3;  

” 

This amendment to section 18 of the Human Reproductive Technology Act 1991 will give effect to committee 
recommendation 1. The HRT act provides for the Reproductive Technology Council to compile a code of 
practice. Sections 17 and 18 of the HRT act set out the matters that may be dealt with in the code of practice. 
Section 31(1) of the HRT act provides that the CEO may give directions about any matter for which a provision 
in the code has been or could be made. In practice, the use of directions by the chief executive officer, rather 
than a code of practice, has been the mechanism used to set out requirements for licensees in relation to the 
practice of assisted reproductive technology. The amendment to section 18 of the Human Reproductive 
Technology Act provides that the use of artificial fertilisation procedures used in connection with surrogacy 
arrangements is a matter that can be included in the code of practice; therefore, it is a matter about which the 
chief executive officer can give directions. 

Amendment put and passed. 
Hon GIZ WATSON: I move — 

Page 30, after line 16 — To insert —  

(b) in paragraph (a) —  

(i) by deleting “or” at the end of subparagraph (ia); 

(ii) by inserting after subparagraph (ii) —  

“ 

or 

(iii) a woman who is unable to give birth to a child due to medical 
reasons and is a party to a surrogacy arrangement (as defined in 
section 3 of the Surrogacy Act 2007) that is lawful; 

    ”; 

This amendment recognises a provision that probably should be in the bill but is not, as well as a situation in 
which a woman is medically infertile. There is also a situation in which a woman is unable to carry a child to full 
term. This amendment will make clear that there are two reasons that a woman is eligible to enter into a 
surrogacy arrangement. The amendment will ensure that it is lawful for a woman who is unable to give birth to a 
child due to medical reasons to be a party to a surrogacy arrangement. I also acknowledge my research officer 
for noting that the bill did not allow for that. 
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Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 47 put and passed. 

New division 2 —  

Hon SUE ELLERY: I move —  

Page 6, after line 11 — To insert the following new division —  

Division 2A — Parentage order excluded for certain arrangements 

15A. Meaning of “Council” 
In this Division —  

“Council” means the Western Australian Reproductive Technology Council 
established under the Human Reproductive Technology Act 1991 section 8. 

15B. Approval of surrogacy arrangement 
(1) A parentage order cannot be made in respect of a child unless the surrogacy 

arrangement has been approved in writing under section 15C by the Council. 

(2) Subsection (1) does not apply if the child was born as a result of a pregnancy 
that commenced before the day fixed under section 2 of this Act. 

15C. Requirements for surrogacy arrangement to be approved 
The Council may approve a surrogacy arrangement only if —  

(a) the birth mother —  

(i) has reached 21 years of age; and 

(ii) unless the Council is satisfied that there are exceptional 
circumstances because of which it should dispense with this 
requirement, has given birth to a live child; 

and 

(b) the arrangement is set out in a written agreement signed by —  

(i) each of the arranged parents; and 

(ii) the birth mother and her husband or de facto partner, if any; and 

(iii) any other person (a “donor”) whose egg or sperm is to be used for 
the conception of the child or who is the spouse or de facto partner 
of a donor; 

and 

(c) the Council is satisfied that, at least 3 months before the approval is given, 
each of the persons required by paragraph (b) to sign the agreement (the 
“parties”) has —  

(i) undertaken any counselling about the implications of the surrogacy 
arrangement that regulations under this Act require; and 

(ii) been assessed by a clinical psychologist and confirmed, in a written 
report provided to the Council, to be psychologically suitable to be 
involved in the surrogacy arrangement; and 

(iii) received independent legal advice about the effect of the surrogacy 
arrangement; 

and 

(d) the Council is satisfied that, at least 3 months before the approval is given, 
each of the arranged parents, the birth mother and any donor has been 
assessed by a medical practitioner and confirmed, in a written report 
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provided to the Council, to be medically suitable to be involved in the 
surrogacy arrangement; and 

(e) the intended birth mother has not yet become pregnant under the 
arrangement. 

15D. Application of Human Reproductive Technology Act 1991 
(1) For the purposes of the performance by the Council of a function under this 

Act, the provisions of the Human Reproductive Technology Act 1991 
referred to in the Table to this subsection apply as if the function were a 
function under that Act. 

Table 

s. 10(1), (3) and (4) Sch. cl. 4 

Sch. cl. 6 Sch. cl. 7 

Sch. cl. 8 Sch. cl. 9 

Sch. cl. 10  

(2) The Council may, by resolution, delegate a function it is given by this Act to 
a committee appointed in accordance with subsection (1). 

(3) For the purpose of the Human Reproductive Technology Act 1991 
Schedule clause 10(1)(d) a delegation made under subsection (2) is taken to 
be a delegation made under section 11 of that Act. 

(4) To enable it to perform its functions under this Act, the Council may make 
use of staff, services or facilities available to it under the Human 
Reproductive Technology Act 1991. 

I have referred to this amendment a couple times during the debate. It will give effect to the standing 
committee’s recommendations 9 and 10. Proposed section 15A inserts a definition of “council” for the purposes 
of the new division. Proposed section 15B provides that parentage orders cannot be made unless the surrogacy 
arrangement has been approved by the Reproductive Technology Council, with an exception to cover 
applications for parentage orders for a pregnancy in connection with a surrogacy arrangement that occurred 
before the commencement of the act, and I have already talked about that matter. Proposed section 15C sets out 
the requirement to be met before the council can approve a surrogacy arrangement. The requirements for the 
birth mother set out in proposed section 15C(a) are based on the committee’s recommendation 8. The remainder 
of the requirements relate to the committee’s recommendation 10. These requirements have been drafted to 
ensure that medical and psychological assessments support the suitability of the person to be involved in the 
arrangement. The recommended three-month cooling-off period is provided for by the requirement in paragraph 
(c); that is, the advice and assessment must be undertaken three months before the council approves the 
arrangement. The committee’s recommendation 9 was for surrogacy arrangements to be approved by a surrogacy 
review panel established by the Reproductive Technology Council. Proposed section 15D means that the council 
can use the existing provisions of the HRT act to establish a committee for the purpose of approving surrogacy 
arrangements and to delegate the function of approving applications to the committee. 

Progress reported and leave granted to sit again, on motion by Hon Sue Ellery (Minister for Child 
Protection). 

House adjourned at 5.59 pm 

__________ 

 
 
 


